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FEDERAL ELECTION COMMISSION
999 E Strest, NW
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT
MUR 6234

DATE COMPLAINT RECEIVED: 11/20/09
LAST RESPONSE RECEIVED: 3/23/10
DATE ACTIVATED: 1/29/10

EXPIRATION OF SOL: 5/1/13 - 8/7/13

COMPLAINANT: Citizens for Responsibility and Ethics in
Washington

RESPONDENTS: Friends of Mary Landrieu, Inc. and Nancy
Marsiglia, in her official capacity as
Treasurer
Unknown Respondents

RELEVANT STATUTES 2 US.C. § 434(b)4)(F) & (SXE);
AND REGULATIONS: 2US.C. § 441a(aX1)XA) & (3)

2 US.C. § 441b(a)

2US.C. § 44lc

2US.C. § 441f

11 CF.R. § 103.3(bX1) & (2)

11 CF.R. § 104.3(b)(2XvXA)

11 CF.R. § 110.4(b)ii)

INTERNAL REPORTS CHECKED: Discleosure Reports

V130
LS WY 62 4y 0iR2

FEDERAL AGENCIES CHECKED: None
L  INTRODUCTION

Citizens for Responsihility and Ethics in Washington (“CREW™) alleges that the
Friends of Mary Landrieu, Inc. and Nancy Marsiglia, in her official capacity as treasurer,
(“Landrieu Committee™) violated the Federal Election Campaign Act of 1971, as
amended, (“the Act”) by disgorging $25,300 in illegal contributions to the United States
Treasury (“Treasury”), instead of refunding the contributions to the contributors.
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11 C.FR. § 103.3(b)X1) & (2). The complaint also asserts that the Landrieu Committee
should have disclosed the required refunds to those contributors in accordance with

11 CF.R. § 104.3(b)}(2XvXA). In addition to requesting that the Commission find reason
to believe that the Landrieu Committee violated the Act and impose appropriate
sanctions, CREW requests that any infornmtion the Commission obtains during the
coumye of it8 inquiry be r=femed to five Depmtment of Fustiee fir investigittion of pessible
violations of 2 U.S.C, §§ 441b(a) and 441f.

The Landrieu Cammittec denias vielating the Act or Commission regulations with
respect to disbursing the $25,300 to the Treasury and urges the Commission to dismiss
the matter. The Landrieu Committee states that because it had sufficient information to
question the legality of these contributions and was unable to determine the identity of
the original contributor(s), its decision to disgorge the funds to the Treasury was
permissible and compatible with the guidance provided by the Commission in both
Advisory Opinions (“AOs") and in Matters Under Review (“"MURs"™).

For the reasons set forth below, we recommend that tie Conmmission exercise its
prosecuterial disevetion and dismiss the alleguitions that the Friends of Mary Landrieu,
Inc. and Nanery Marsiglia, in ler official capacity irs tzeasaser, violafed 11 C.F.R.

§ 103.3(b)(1) or (2) and the relased reparting requirements by disgerging the
contributions at issue in this matter. See Heckler v. Chaney, 470 U.S. 821 (1985).

Even so, the available information indicates that the Landrieu Committee received
contributions totaling $25,300, which may have come from a prohibited source(s) or were
made in the name of another. Currently, we have no information as to which person(s) or
entity or entities provided the funds used to make these potentially illegal contributions.
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As discussed in more detail below, this Office reccommends that the Commission find
reason to believe that Unknown Respondents violated 2 U.S.C. §§ 441a(a)(1XA) & (3),
441D, and/or 441f and authorize an investigation, |
I FACTUALBACKGROUND

- In May. of 2008, the Landrieu Committee received a series of six contributions
payable by cushibr’s checks issued by Whitney Naticaul Bunit tn New Oricans, LA. The
contritwrians, which totaled $25,300, ware forwsmizd to tiie campaign by a Louisians
attamey who the Landrien Committee has declined to identify. Response at2. At some
point after receiving these funds, the Landrieu Committee became suspicious that the
contributions were from a prohibited source or had been made in the name of another
becmsemeywuemeeivednsequmﬁnllymmbuedchecksfmmme'umebnnk.
Supplemental Response at 1.! The Landrieu Committee, which apparently obtained the
names of the putative contributors from the Louisiana attorney, attempted to confirm the
legality of each contribution by contacting these individuals by mail and telephone.
Respousc at 2. One of these individuals told the Com:mittes that she had no kmowledge
of neaking smy cortriinsien to tive commaitgy. /d.; Sunplemeatal Resporme at 1. Based on
this informatica, the Lendrien Camsaiitier conaludei that thse was “safficient basis to
question the lawfulness” of each cantribution forwarded by the Louisiana attorney.

! The resporso-dixt mot identifly thts Louisiana atseusy Wi Torwsadetl the =ubjict suntributions, spusity
from what source the committee obtained the names of the individual contributors, provide any details
regarding the cantriliutions sugh as the amounts of eash contribution and the date of raceipt, or desctibe
what efiorts were made to discover the identity of the original contribuior(s). On Marth 18, 2010, this
Office sent the Landricu Committee a letter inviting it to clarify or amplify its response with respect to the
circumstances that caused the campaign to disgorge the contributions at lssue, including, but not limited to,
the circumstanans prempting it 10 seek sonfismotion of theix legality. The Lasulsion Casnmittee’s response,
dated March 23, 2010, stated in pertinent part that the sequential mumbasing of the contribution checis
from the same bank caused it to seek to coafirm the legality of the six castributiona forwarded by the same
Louisiana attorney.
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Response at 2. The Landrieu Committee states that it “took immediate ameliorative
action” by making a $25,300 disbursement to the Treasury because it was unable to
discover the identities of the original contributors. /d. The Landrieu Committee
described the August 7, 2008, disbursement in its 2008 Pre-Primary report as a
“domation.” Complaint at Exhibit A.2

CREW contends tlmt the Landrieu Committee violated 11 C.F.R. § 103.3(b)(1) &
(2) when it disgorged the $25,30Q tw the Trmsury rather thea retum the funds to the
contributars. Cemplaintat S. According to the complaint, sections 103.3(b)(1) and (2)
require committees to return contributions to the contributors when they suspect or later
discover that a contribution i§ illegal. Id. at 4. Citing a series of AOs, the complaint
contends that the Commission does not permit political committees to disgorge illegal
contributions at will, but only permits such disgorgement in “one unique situation” when
the committee learns that the Justice Department is pursuing a criminal investigation or
prosecution relating to the contributions. Complaint at 4 and S; citing AO 1996-5 (Kim),
AO 1995-19 (Indian-American Leadership Fund), AD 1991-3% (D’Amrmato), AO 1989-5
(Ray), snd AO 1984-52 (Russo) |

Tha Landriou Counmittec denies bt disgorging the $25,300 to the Trasmary
vielated the Act or Commission regulations. According to the Landrieu Committee, it
followed Commission advice in making a disbursement in an amount equal to the

2 An online news article sttached to the complaimt attemprs to link the donation to a Senate Ethics
Committee investigation of Senator Landrieu’s 2001 request for an carmark for the Voyager Expanded
Leaming litcracy pregsam, whish also sppamntly stemmad finm a CREW sampnisint. Compiant at Bxhibit
B (Arthur Delaney, Why Did Sen. Landvrien's Campaign Donate $25,300 to the Government, HUFFINGTON
POST.COM, November 13, 2009). Nevertheless, it does not appear that anyone who worked for Voyager
Expanded Leaming or its affiliate Best Associates contributed to the Landrieu Committee in May of 2008.
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contributions to the Federal government, state or local governments, or to a qualified
charity when there is a “factual dispute as to the actual source of the contributions.”
Response at 3, citing AO 1995-19 (Indian-American Leadership Fund), and AO 1991-39
(D’Amto). The Landrieu Committees contends that its decision to disgorge the
contributicns was permissible because it Aad sufficient resson to question the legality of
the camtributions and could met deternsme the idontity of the eriginsl contributor(€). The
respense asscsts that in similar casm, the Commiscion haa advined pelitical sommiitaes to
disgprge contributions of questionable legality where identified donors do not copfinm
their legality and where the committee cannot determine the identity of the original
contributor. Response at 3-4. Citing AOs 1995-19 (Indian-American Leadership Fund)
and 1991-39 (D" Amato), the Landrien Committee contends that the Commission has
“never required” evidence of indictment, conviction, or formal investigation before
advising political committees to disgorge illegal contributions. /d. The Landrien
Committee also notes that in enforcement cases such as MUR 5279 (Kushner)(2004) the
Commission s requested that political commmittees “cither refund or disgorge” illegal
contributioms within 30 swys even if thuy luvow the identhy of the contributor. Respumie
at 3 (emphasis & osiginal).
m. LEGAL ANALYSIS

During the 2008 election cycle, the Act provided that no person shall make
contributions to a candidate for federal office or his or her authorized political committee,
which in the aggregate exceeded $2,300 for the primary and general elections,
respectively. 2 U.S.C. § 441a(a)(1XA). Individuals are also subject to a biennial limit on
contributions made to federal candidates, party committecs and political action
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committees. 2 U.S.C. § 441a(a)(3). Under the Act, corporations and national banks are
prohibited from making contributions or expenditures from their general treasury funds in
connection with any election of any candidate for federal office. 2 U.S.C. § 441b(a).
Corporate officers are prohibited from consenting to contributions made by the
corporition ornational bank. /d It is unlawful for & political committee to accept or
receive any euatribution prohibited by 2 U.8.C.  § 441%(a). The Act Also prowides that
no person shall seske a eontaibution in the name of another person. 2 U.S.C. § 441f. Itis
a violation of the Act to knowingly help or assist any person in making a contribution in
the name of another. 11 C.FR. § 110.4(b)(iii). Political committees are not liable for the
receipt of impermissible contributions provided the committees adhere to the safe harbor
regulations set forth in 11 C.F.R. § 103.3(bX1) & (2).

Committee treasurers are responsible for examining all contributions for evidence
of illegality. 11 C.F.R. § 103.3(b). Contributions that, when received, present genuine
questions as to whether they were made by corporations, labor organizations, Federal
contractors, or foreign nationals may either i deposited into a campaign depository or
returacd to the contrithivor within ten days of seseipt. 11 C.F.R. § 103.3(b)X1). K any
such contribution is depositad, the treasurer sl mmlie his cr hex best affarts to
determine the legality of the cantribution and make a refund if it cannot be dstermined to
be legal. Jd. The treasurer is deemed to have made best efforts only if s/he made at least
one written or oral inquiry concerning the legality of the contribution. /d Evidence of
legality includes a written explanation from the contributor, or an oral explanation which
is noted by the treasurer in a subsequent memorandum. Explanation and Justification
Deposits of Receipts and Disbursements, 52 Fed. Reg. 6; (Jan. 9, 1987) at 768. If the
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contribution cannot be determined to be legal, the treasurer shall, within thirty days of
receipt, refund the contribution to the contributor. 11 C.F.R. § 103.3(b)(1).

When the treasurer of a political committee deposits a contribution and, based on
new evidence not available to the political committee at the time of receipt and deposit,
discovers that it canme from a prohibited source or was muide in the name of another, the
tremswrar shall refund the sontribution within thirty days ef the date en which the
illegality waa diseoverad. 11 C.F.R. § 103.3(b)2). Political commifties are raquired &
diaclose contributien refunds as disbursements on their periodio reports to the
Commission. 2 U.S.C. § 434(b)(4XF) & (SXE); 11 C.F.R. § 104.3(b)}2)v)(A).

In several early Advisory Opinions, the Commission advised political committees
that they must refund illegal contributions to the person or entity that was the actual
source of those contributions. See AO 1984-52 (Russo) and AO 1989-5 (Ray)
(contributions financed by corporations through sham employee bonuses should be
refunded to the corporate sources.and not the employee conduits). Contrary to the
asgertions made in the complaint, however, the Cornmission has not always required
refunds massuant te raction 103.3(b) swd Hes newer made the inwol voment of the Justice
Department a prerequisite for disgorgement. It appeess that the Cosarhiesien has
recommanded disgorgement where the avsilable evidence raised doubts as to the legality
of the contribution, but there was a factual dispute as to the actual source of the
contribution. AO 1995-19 (Indian-American Leadership Fund) and 1991-39 (D*Amato).
In AO 1996-5 (Jay Kim for Congress Committee), the Commission gave the political
committee the option of disgorging the funds to the Treasury instead of the original
contributor, a corporation that had pled guilty to making illegal contributions. AO 1996-
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5 explicitly superseded AOs 1984-52 and 1989-5 and earlier Advisory Opinions to the
extent they determined that payments could only be made to the entity that was the actual

source of the illegal contribution.

The available information indicates that the Landrieu Committee received
contributions in May 2008 that it came to believe were prohibited or made in the name of
another. Although there is no information as to the specific date(s) that it became aware
of the contributions’ likely illegality, there is no reason to question that it took remedial

3 The Commission’s practices with respest to disgorgements and refunds were at issue in Fireman v.
United States, 44 Fed. C1. ¥28 (1999). In Pireman, a political commitec, in relianc: on A0 1998-S,
disgorged to the Treasury illegal contributions it had received from Simon C. Fireman and his company
after the political committee’s treasurer leamned that Fireman had pled guiity to making illegal
contributions. /d. at 530. Fireman filed suit against the government to recover the amount of the disgorged
illegal centritagtions froun the Tasonxy, sgmisg that Carmsnistian sgeistiony vigihzd politinsl camimittczs
to refims illegsl costribusitoms to the sontrirtons, and that any ADs permeilting #neorggoent insteas of
refimd are contrary to Cammission regulations and beynnd the Commissjon®s avthazsity. While the Court
did =0t explicitly rule on whether the Commission exceeded its authority in AO 1996-5, it did find that
Fireman “presented a prima fiscie case that the FEC acfed without authority in its decision in AO 1995-5."
Id. at 537. "The court further stated that the language in the regulation “seems clear enoogh on.its face™ and
that “11 C.F.R. 103.3(b)(2) authorizes Hie retumn of illogal campaignmoney.™ Id. &t 538-9. Because the
Commiisien had chamged its postion fiwxss saslier AOs, the Court neted that the “rwer IHithop wsio is
entitied tu itss defosenve.” Jd, st 538 (cising Puitey v. BubEwsay Mtins, ., 3] U.S. G0, 698 (1991)).
The Finnizae davitia conchaics then mxciism 173.3(b)(7) asaeniisily ecmites o riglit or expectation on the
conteibutor thai ite illagal refifad will I sefimiisd. Adber Firanmmn, the Cammisgian began sagueiting that
contributors in MURS izvolriag illegnl contribuiions sign waivate cf their mflznd rights witasn
disgorgements were required. See MIJR 6074 (Jacabs)(2008).
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steps to rid itself of the funds within the applicable regulatory timeframes. See 11 C.F.R.
§ 103.3(b). While section 103.3(b) mandates refunds to contributors, requiring that the
Landrieu Committee refund these illegal contributions would be difficult, given the
committee’s stated inability to locate the original source(s) of the funds and because
recent Commission decisions have permitted disgorgements. In the numerous AOs and
MURS rofesenced sugei at 7-8, the Commissien: hne advised or instiected pelitical
committees to disgarge illcgal aontributions even i aases whene the name(s) of the
original contributor(s) were lmown. Accondingly, we recommend that the Commigsion
exezcise its prosecutarial discretion and dismiss the allegations that the Friends of Mary
Landrieu, Inc. and Nancy Marsiglia, in her official capacity as treasurer, violated
11 CF.R. § 103.3(b)(1) or (2) and the related reporting requirements by disgorging the
contributions at issue in this matter. See Heckler v. Chaney, 470 U.S. 821 (198S).
Notwithstanding the issue of whether the Landrieu Committee disposed of the
illegal contributions properly, there is reason to believe that some individual(s) or
entity(ies) may have made illegai comributions to tiie Landrica Committee. Ylhere is
sufficient information presented in the respsnges ® pursue what appear o3 be usxlerlying
scation 441a(a), 441b and/ax 441f violatioes againet the unknown eriginal ssnzrce{s) of
the contributiona and possibly against the unknown conduits (“Unknown Respondenta™).
The Landrien Committee’s responses outline a scenario in which the campaign received
$25,300 in contributions that it ultimately determined were impermissible, either because
the funds came from a prohibited source(s) or were made in the name of another, or both.
Response at 2 and Supplemental Response at 1. As described supra at 3, the Landrieu
Committee suspected the contributions were illegal because they were made using

o ———  —
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sequentially numbered cashier’s checks from the same bank. These suspicions, which
were serious enough to prompt the campaign to contact each of the putative contributors
by mail and telephone, were apparently confirmed when one of these individuals stated
she did not know anything about making the contribution attributed to her. Response at
2. Without describing what sveps the Landrien Committee actually took, tie response
states it wus unalile to determine thwe idestity of the parsom(s) o eatity(ies) who providid
tha $26,300 in centributions. Id. Thes, it appears that the axiginal asusee(s) of tho
contcibutions at issuc may have made illegal contributions in the name of another and
potentially violated other sections of the Act, including 2 U.S.C. §§ 441a(a)(1)XA) and
441b. Further, the conduits of the contributions may also have violated the Act. 2 U.S.C.
§§ 441a(a)(1XA) & (3), 441f. Accordingly, we recommend that the Commission find
reason to believe that Unknown Respondents violated 2 U.S.C. §§ 441a(a)(1XA) & (3),
4410 and 441f. See MUR 5871 (Noe) (Commission found RTB against both Thomas
Noe, the source of funds in a 441f scheme, and “unknown respondents™ who served as
Noe's conduits in the scheme) and MUR 4519 (Bust Bay Demecratic Committes) (the
Commuission founxd ssason w believe that “pw'scas waknewn,” whe weee resgpunsible for a
flyer containing expreas sdvocacy, knowingly and wiltfully violated 2 U.8.C. § 441d(a)).
We propase an investigation to deterinine whether information can be developed
leading to the identity of the person(s) or entities responsible for the $25,300 in
contributions to the Landrieu Committee. It appears that some investment of
Commission resources is appropriate in light of the scriousness of the potential violations
at issue and the amount in violation. We will seek to uncover the identity of the original
sources of the contributions at issue by examining copies of any documents maintained
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by the Landrien Committee related to the six cashier’s checks, contacting the Louisiana
attorney who forwarded the cashier’s checks, and contacting the individual contributors
who ostensibly contributed the $25,300 to the Landrieu Committee. It appears that the
Landrieu Committee possesses these documents and knows the identities of the Louisiana
attorney and the individual comtributors. Because the Landrieu Committee has thus far
declimed to previde any specific information or relaméd decwnents to us on an informal
basis, wg intend to ispes a subpaana 10 the Landriaw Committee. Sce supam at feotnate 1.
Accordingly, we request that the Commission authorizs an investigation and approve
compulsory process. If and when the identity of the person(s) or entities responsible for
the $25,300 in contributions to the Landrieu Committee are identified, appropriate
Factual and Legal Analyses for those respondents will be circulated to the Commission
for approval.

IV. RE ATIONS

1. Dismiss the allegations that the Friends of Landrieu and Nancy Marsiglia,
in her official capacity as treasurer, violated 11 C.F.R. § 103.3(b)(1) or (2)
and the related reporting requirements by disgorging the contributions at
issue in this matter.

2. Find reasin to believe thes Unknewn Rospondents violated 2 U.S.C.
§§ 441in(n)(1)X(A), 4410(a)(3), 441b exd 4411

3. Approve the attached Factual and Legal Analysis for the Friends of
Landrieu and Nancy Marsiglia, in her official capacity as treasurner,
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4. Authorize the use of compulsory process.

5. Approve the appropriate letter.

4|29]10

Date

BY:

Thomasenia P. Duncan
General Counsel

Lol

Stephen Gura
Deputy Associate Counsel
for Enforcement

ot D

Peter G. Blumberg
Assistant General Counsel

Marianne Abely



